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DECISION AND ORDER OF THE HOARD OF IMMIGRATION APPEALS 
DATED SEPTEMBER 12, 1975 


UNITED STATES DEPARTMENT OF JUSTICE 
Board of Immiqration Appeals 
Washington, D.C. 20530 

SEPT. 12, 1975 

Files: A30 063 870 - New York 
A15 952 757 - Atlanta 

In re: PAK SUEN STEPHEN LAI 
GUAN CHOW TOK 

IN DEPORTATION PROCEEDINGS 

APPEAL 

ON BEHALF OF RESPONDENT No. 1: Joseph Marro, Esq. 

Fried, Fragomen Del Rey, P.C 

515 Madison Avenje 

New York, New York 10022 

ON BEHALF OF RESPONDENT No. 2: Martin Roth stem. Esq. 

Fried, Fraqomen h Del Rey, P.C 

515 Madison Avenue 

New York, New York 10022 

ON BEHALF OF I&.N SERVICE: Jesse M. Sellers 

Appellate Trial Attorney 

ORAL ARGUMENT: June 12, 1975 
CHARGES: 

Order: Sec. 241(a)(11), I&M Act (8 U.S.C. 1251 

(a) (11) - Convicted of a law relating 
to the possession and distribution of 
narcotics (both respondents) 

APPLICATIONS: Termination of proceedings (both respondents) 

We shall consider these two cases together 
inasmuch as they raise issues which are almost identical. 

Lai is appealing from an order of deportation entered by 
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the immigration judge on February 7, 1975. Tok is 
appealing from an order of deportation entered by the 
immigration judge on November 21, 1974. Both appeals 
will be dismissed. 

Lai is a 25 year old married male alien, a 
native of Hong Kong and citizen of the United Kingdom 
and Colonies, who was admitted to the United States 
in possession of an immigrant visa on December 7, 1970. 
He was convicted of the offense of possession of heroin, 
on January 23, 1973, upon his plea of guilty, by the 
United States District Court of the Southern District 
of New York. Tok is a 49 year old married male alien, 
a native and citizen of China, who was admitted to the 
United States in possession of an immigrant visa on June 
11, 1969. He was convicted by the United States District 
Court for the Southern District of New York, on January 
3, 1973, of the offense of unlawful possession and dis¬ 
tribution of heroin. 

Both aliens are charged with being deportable 
pursuant to section 241(a)(11) of the Act because of 
their respective convictions for an offense relating to 
narcotics. Counsel argues that the immigration judge 
should have exercised discretion and in the exercise 


thereof should have refused to find the respondents 
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deportable in view of the equities in their cases. In 
support of this argument, counsel cites United States 
oantelises , 47f> F. 2d 787 (2 Cir. 1973) fcr the proposi¬ 
tion that deportation is a discretionary matter. He argues 
that the immigration judge, therefore, must always ex¬ 
ercise discretion in reaching a finding of deportability. 
■SanteUses does not stand for that proposition. Santelises 
contended that his plea of guilty had not been voluntary, 
because he was not warned that deportation [urder section 
241(a)(5) of the Act) would be a consequence of his con¬ 
viction [of an offense relating to the use of fraudulent 
documents). The court pointed out, in dicta, that deporta¬ 
tion was not an automatic consequence of the conviction 
because the Attorney General has discretion whether or 
not to institute deportation proceedings. That decision 
relates to the prosecutorial functions of the Attorney 
General, which have been delegated by him, pursuant to 
regulations, to district directors, deputy district 
directors, assistant district directors for investigation, 
and certain officers in charge, 8 C.F.R. 242.1(a). Pro¬ 
secutorial functions do not lie with the Hoard or the 
immigration judges. Once proceedings have been begun, it 
is not within the province of the immigration judge (or 
this Hoard on appeal) to review the wisdom of the District 
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Director's action in starting the proceedinqs, but 
rather to determine whether the deportation charges 
are sustained by the requisite evidence. Matter of 
Geronimo , 13 I&N Dec. 680 (HIA 1971); Matter of Lennon , 
Interim Decision 2304 (HIA 1974). Prosecutorial and 
quasi-judicial functions in deportation proceedinqs have 
been carefully separated by the Attorney General in order 
to accord aliens a fair hearinq. The quasi-judicial 
functions are totally independent of the prosecutorial 
functions. See Order No. 45-54, office of the Attorney 
General (April 23, 1954). 

In his second and third arguments, counsel 
challenqes the constitutionality of the deportation 
statutes. He asserts that deportation works a cruel and 
unusual punishment and that deportation denies aliens 
equal protection of the laws. It is not within the province 
of this Hoard to pass on the constitutionality of the 
statutes which we administer. Matter of L- , 4 li,N Dec. 

556 (BIA 1951). " 

Counsel further alleqes that the government 
should be estopped from deporting respondent Lai because 
during the course of his criminal proceedings, the govern¬ 
ment promisee) him that he would not be deported if he 
cooperated with the prosecutors and pled guilty (both 
of which fie did). Assuming, without deciding, that the 
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government could be prevented from deporting an alien 
on the ground of estoppel, 1/ there is no evidence in 
the record before us that any such promise was made to 
the respondent. 

ORDER: The appeals are dismissed. 

Chairman 


1/ The case counsel cites in support of this argument, 
Geisser v. United States , 513 F.2d 862 (5 Cir. 1975), con¬ 
cerned the place of deportation; the case involved a promise 
made by the government during plea bargaining, to use best 
efforts to prevent deportation to Switzerland, which country 
sought to extradite the alien and where the alien feared for 
tier safety. Geisser did not claim that she had been promised 
that she would not be deported at all, as is alleged here. 






DECISION OF THE IMMIGRATION JUDGE, DATED NOVEilBER 
21, 1974 PERTAINING TO PETITIONER, TOR 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization 
Service 

File: A-15 952 757 - Atlanta, Georqia November 21, 197 4 

In The Matter Of: 

GUAN CHOW TOK ) 

) IN DEPORTATION PROCEEDINGS 
RESPONDENT ) 

CHARGE : H.N Act-Section 241(a) (11)-(8 U.S.C. 1251(a)(11))- 

Convicted of a law relating to the possession 
and distribution of narcotics. 

APPLICATION : Motion to dismiss; voluntary departure, 

in the alternative. 

IN BEHALF OF THE RESPONDENT: IN BEHALF OF THE SERVICE: 

Martin Rothstein, Esq. Henry J. Scroope, Jr., Esq. 

Fried, Fragomen Trial Attorney 

& Del Rey, P.C. Miami, Florida 

515 Madison Avenue 
New York, N.Y. 10022 

ORAL DECISION OF THE IMMIGRATION JUDGE 

This case relates to a 49-year old married male, a native 

of China and a citizen of China, who on June 11, 1969, 

was admitted to the United States as a permanent resident. 

The Order to Show Cause alleges that on January 3, 1973, 

he was convicted in the United States District Court for 

the Southern District of New York of conspiring to violate 

Section 812(a)(1) and 841(b)(1)(A) of Title 21, U.S. Code, 

Section 846, unlawfully, intentionally and knowingly 
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distributing and possessing a Schedule I narcotic 
dru ' T »t.. led substance; to wit, heroin; in violation 
of i'i -le . , Section 821, 841 (a)(1), 841(b) (A) and Title 

S' .ton 2. Respondent is charged with deportability, 
suan 1 to Section 241(a)(11) of the Immigration and 
Nationality Act, in that, at any time he has been con¬ 
victed of a conspiracy to violate any law or regulation 
relating to the illicit possession of or traffic in 
narcotic drugs. 

The respondent, through Counsel, admitted all of the 
allegations contained in the Order to Show Cause, with 
the exception of the second portion of allegation No. 2, 
and whether or not he is a citizen of the Republic of 
China on Taiwan is contested. 

.he Ciovernment has offered into evidence, and it has 
been accepted as such, a record of conviction showing 
that the respondent was convicted as charged on his plea 
of not guilty. 

It is Counsel's contention that, notwithstanding the 
conviction, the respondent is not deportable from the 
United States. He has moved that deportation proceedings 
in this case not be instituted or that an order of 
dept r». t< ion not be entered, it being his araument that 





the Attorney General, who has delegated his powers 
to the Immigration Judge to make determinations in 
these cases can, within the ambit of his authority, with¬ 
hold the institution of or stay execution of an order 
of deportation. I believe Counsel has gone even further 
by saying that an order need not be entered by the 
Immigration Judge, in his discretion. 

Counsel has submitted for the edification of this Court, 
the decision of the Second Circuit Court of Appeals of 
the United States in United States of America v. Amadeo 
Augusto Lucianos Santelises, cited at 470 F. 2d, 787. 

He states that the determination made by the Court in 
that case is applicable to the case at bar. I have read 
the case, am acquainted v/itn it, and I disagree with 
Counsel. I find that in that case, the Court of Appeals 
merely noted that conviction of an alien, per se, does 
not ripen into deportation without more. The Court 
referred to a conviction under Section 1546 of Title 
18, which can lead to a charge of deportability under 
Section 241(a)(5). It said that the conviction alone 
did not make the element of deportation certain and 
absolute without institution of proceedings and a finding 
of deportability. It is true that the Attorney General 
need not institute proceedings against an alien nor carry 
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out an order of deportation, if entered, but I disagree 
with Counsel that an Immigration Judge can exercise 
this exact power that the Attorney General has. Although 
I do not agree with Counsel for the Government that the 
Immigration Judge has no power to stay deportation, 
because the regulations specifically confer that power on 
him, he may not exercise that power as a discretionary 
right to prevent deportation of an alien, lie should only 
do so in cases where motions to reofen have been made 
and further adjudication is necessary or where respondents 
who have been ordered deported become eligible for some 
discretionary relief under the Statute. There is no 
discretion conferred on Immigration Judges to withhold 
institution of proceedings or withhold orders of deporta- 
>n. When aliens come before him who are deportable by 
son of a conviction and he orders that they are clearly 
deportable as charged, he may not, in the absence of some 
very strong and demanding circumstance necessary to the 
proper administration of justice, withhold execution of 
his decision. 

Since the respondent is ineligible for discretionary 
relief and I find that he is deportable as charged, his 
request for voluntary departure is denied pursuant to 
the provisions of Section 244(e) of the Act and it is 












ORDERED thac the respondent be deported to Taiwan on 
the charge contained in the Order to Show Cause, and 

IT IS FURTHER ORDERED that if the afore-named country 
advises the Attorney General that it is unwilling to 
accept the respondent into its territory, or fails to 
advise the Attorney General within three months follow¬ 
ing original inquiry whether or not: it will accept the 
respondent into its territory, the respondent shall 
then be deported to Hong Kong. 

s/ Joseph W. Monsanto _ 

Immigration Judge 
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ORDER TO SHOW CAUSE AND NOTICE Of’ HEARING RELATING 
TO PETITIONER, TOK 


UNITED STATES DEPARTMENT OE JUSTICE 
Immigration and Naturalization Service 

ORDER TO SHOW CAUSE and NOTICE OF HEARING 

In Deportation Proceedings under Section 242 of the 
Immigration and Nationality Act 

UNITED STATES OF AMERICA: 

In the Matter of ) 

) 

TOK GUAN CHOW ) 

) 

Respondent. ) 

To:_File No. A15 952 757 

c/o WARDEN, Federal House of Detention, 427 West Street, 
New York, New York 

UPON inquiry conducted by the Immigration and 
Naturalization Service, it is alleged that: 

1. You are not a citizen or national of the 
United States; 

2. You are a native of China and a citizen of 
Republic of China on Taiwan; 

3. You entered the United States at New York, 
New York on or about June 11, 1969; 

4. You were then admitted as a lawful permanent 

resident; 

5. You were on January 3, 1973 convicted in 
the s. District Court for the Southern District of 
Ntv. j \ork of conspiring to violate Sections 812(a)(1), 

841; ■,(A) of Title 21, U.S. Code, (Title 21 Section 
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846 U.S. Code) and of unlawfully, intentionally and 
knowinqly distributing and possessing with intent to 
distribute a Schedule I narcotic-drug controlled sub¬ 
stance, to wit, heroin in violation of Title 21, Sections 
812, 841(a)(1), 841(b)(1)(A), and Title 18, Section 2. 

AND on the basis of the foregoing allegations, 
it is charged that you are subject to deportation pursuant 
to the following provision(s) of law: 

Section 241(a)(11) of the Immigration and Nationality 
Act, in that, you at any time have been convicted of 
a conspiracy to violate any law or regulation relating 
to the illicit traffic in conspiring to violate Sections 
812(a)(1), 841(b)(1)(A) of Title 21, U.S. Code, (Title 
21 Section 846 U.S. Code) and of unlawfully, intentionally 
and Knowingly distributing and possessing with intent to 
distribute a Schedule I narcotic-drug controlled sub¬ 
stance, to wit, heroin in violation of Title 21, Sections 
812, 841(a)(1), 841(b)(1)(A), and Titl ' 18, Section 2. 

WHEREFORE, YOU ARE ORDERED to appear for 
hearing before a Special Inquiry Officer of the Immigra¬ 
tion and Naturalization Service of the United States 
Department of Justice at date, place and time to lie set, 
and show cause why you should not be deported from the 
United States on the charge(s) set forth above. 

Dated: March 29, 1973 IMMIGRATION AND NATURALIZATION SERVICE 

s/ Maurice J. Kiley 

Form 1-221 DEPUTY DISTRICT DIRECTOR 

(Rev. 3-30-67) NEW YORK DISTRICT 
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TRANSCRIPT OF THE DEPORTATION HEARING, PAGE 14, 

PERTAINING TO PETITIONER, TOK 

jurisdiction and that is to re-try the case in which he was found 
guilty by jury. We cannot re-try that case. Therefore, your 
question on discussion addressing itself to that portion of the case, 
I -vill have to consider is immaterial at this time. Irrelevant. 

A Your Honor, one further question. 


COUNSEL TO RESPONDENT': 

Q While you have been in prison, Mr. Tok, have you cooperated with 

I 

Federal authorities to help them in the exercise of law enforcement 
functions ? 

A I helped the Government twice as a witness. 

i 

Q Who did you testify against V 

A One man by name of Cheng and one by the name Ling. 

Q And what were they charged with? 

A They increased their punishment. 

Q I have no further questions of the witness. Your Honor. 
IMMIGRATION JUDGE TO TRIAL ATTORNEY: 

Q Mr. Scroope, do you have any questions of the witness? 

A No, Your Honor. 

IMMIGRATION JUDGE TO COUNSEL: 

Q Very well. Counsel, your petition in this case, as I now understand 
it and you have ennunciated it by filing with this Immigration Court 
the copy of the Second Circuit Court's decision in the matter of 
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DECISION OF THE IMMIGRATION JUDGE, DATED 
FEBRUARY 7, 1975, RELATING TO PETITIONER, LAI 
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ORDER TO SHOW CAUSE AND NOTICE OF HEARING RELATING 
TO PETITIONER, LAI 

( ( 

uiVITED STATES DEPART'MEAT OF JUSTICE 

Immigration mill Naturalization Service 


! h.'h; 


ORDER TO SHOW CAUSE mul NOTICE OF HEARING 

% 

In Deportation Proceedings under Section 242 of the Immigration and Nationality Act 


UNITED STATES OF AMERICA: 

In the Matter of ) 

TAk Sner«e" ^'4/ ) 

' vi ) 

Respondent. ) 


Mile No.. 


vrto ‘iw 


ATTiTVr, >I7 r.,/G ! TTTr^^a /T rr- . . iV) ‘ 

UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 

1. You are not a citizen or national of the United States; 

2. You are a native of- N^ Kin^, B,G.C. - 

I,nd a S.fe’sS t; kj JVV . X uv UalUu) tiT-^orr Tnvt^nfnrrrea - 

3. You entered the United States at_ ' ___ _ * . . 

, . watt FraKciaco, Caliiornia- 

or about— 


•i. At that tlaacr you v.cro admitted as an linrsiycrant; 

. You worn on April 0.\, 1072, cot ctod in tho United Rtates District 
Court Tor the Southern District tu’ New York for the oifeaso of 
possession of heroin, a Schedule 1 4 ...rcotic drug controlled suhatance, 
with intent to distriUrie; 


V 


, AND on the basis of the foregoing allegations, it is charged that you are subject to deportation pursuant 
to the following provision(s) of law: 

Sect ion 24l(»)(ll) of the Immigration ami Nationality Act, in that, 
you at any time have been convicted oi a violation of nay law or 
regulation relating to the Illicit ponsefislon of narcotic drugs, to 
wit, possession of Iueroin, n SclKvltile I narcotic tlnut controlled 
ouiyltance, with intent to distribute in violation of Title 21, United 
States Code, Sections 013, 811(a)(1) and 841(b)(1)(A). 


WHEREFORE, YOU ARE ORDERED to appear for lu-aring before a Special Inquiry Officer of the 
Immigration and Naturalization Service of tin- United States Department of Justice at___ 

on - at -_nt, and show cause why you should not be deported 

from the United States on the charge(s) set forth above. 

V r D IL L 'S-l NOTIFIED AT A LI TER PATK Oy TU2 TI. tN A NT) PTAC2 FOR Y^UT HEARING. 


Dated: 


July . , 1073 


Form 1-221 
(Rev 3 30 07) 




IMMIGRATION AND NATURALIZATION SERVICE 

/(*'»/'*' ' ,fr ''tnl isStltM^ Olluvr) 

“• I ict i r.-cm (j ' 


(C'iiy *»0‘i s*•'!•*) 







NOTICE TO RESPONDENT 

~7 'V STATKMF ' ,NT Y,IU MAV " K .. 

- _CARRIED WITH you AT ALL TIMES ’ * <E ° U,RES THAT IT 


ATIO.V 

BE 


attorney or other .nd.vi.jJl arthTt»>!^rXu"li 1^*1 a « no c *Pen.<e to • •, G ; 

urnli/iition Service. V ou should bring with you* my-.ff" n ' P ' CSCnt F™** M ° ,C tfce !-’•*« **on and N 
considered in connection with your ruse if ‘ j * fld,lv " sor °‘*>or documents which yc u d es re to 1 , . 
onc.nul and certified translation thereof.’ if yo^wSuTh ‘ S H " ,on B ,,a R* f . >ou .should bring'.bo 

VOU Sh0 " ,d such witnesses p^ntl’t nXV!" 

U'lien you appear you may, if you wish, admit that the -.11 , 

are true and that you are deportable from the United St ates on'th T ' ""‘‘""“‘I 0rd ''' *" «»«*» Cause 

• 'V < oustitute a waiver of any further hearing as (o vour ! ‘ , “, ,RP ' S M '' °“ h ,lKW,n Such admission 

and charges are true, you will be uiven Stability. It you do no, adm.t the die 

.• - — ^ 

H-r.-Me to^icquire^awfui'^ni^en^oesblent^st'dus 0 !he spet n/'j"'"'‘Tf MO,< ’° V " r> if V< *“ .. 

the hearing and give you an opportunity to apply. ' P ,n, ' U ' ry ° ff,r ° wi " l 'M>la.n the. ,0 you at 

that your deportationVs^rc'quired'hy* !w " V °^ Uy to whirh you choose to be deported n th 

eth r c . tr or countfles < w,n 

this information, yo- will have an opportunity to -u.nK d,rt< ; tcd Pursuant to law, and upon receipt of 
'•port at ion lf you he.ieve you would be subject to perse Ztif ^ U ' ;KU,f,> for te,n Porary withholding of 
religion, or political opinion. J *° P ^ U,10!1 *" nny such country on account of race. 

Failure to attend the hearing at the time and 1 

tent ion by the Immigration and Naturalization Semi .i' 'if" ,’•'‘f h '™" ^ ' C "‘" V ° Ur '“rest and do 
made b> the special inquiry off, ccr in your absenc e ‘ lmthn n0 ‘ ,W * ( ’ r >" " ^termination being 


REQ UEST F OR PROMPT III /MCINti 
I o expedite determination of my case I renuesi 1 

m. re extended notice. ’ 1 ‘mined,ate hearing, and waive any ,ig|,t 1 n;l> i K1V(t (q 


Before; 


( •• *».*»•»* wri* of rfspumlrrit) 


l nrc and nt|«. ,. r XVl |iu*s 


N *«»K offu-rr) 


... 


c irti fica tk ok service 


This order and notice were served by me on July ■>. 1071 


■£ 1- ' - CT-qyj . t-.. xxx, _ rn.ru. 




•u the following, manner: 


; -1 P-YaiSI*? }> 


CC: i - lr - s-.’; n .J. Noitr^i 

Vajrc.Vii 

Correctio«~»l institution 
KiinUijry, Cooaecti t 


' 'Vr-*' 0 


/'•Tnh 
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20 

21 
1 1 

23 

24 

25 

26 


T, ““S2S AT ? ON ' ,,:ari ' ,<; pertaining 

1 U rbriTIONER, LAI (PAGES 16 to 22A) 

Q It will be received in evidence as Exhibit 6. Proceed. 

* l Ihank you your honor. 

oomsx to respond an, , u. .ru, yo »r on d^, 5 you 

r0Ct ° Ver “ nUCUKi by aa “tout or Uo fodorol eovemasnt or ooployoo 
of the foderal goverrsaentJ 

mAL Am3Et *° I»»UaiAIiOa JUDGE: « I object y0UI . honor _ 

UMGRAnoj JUKE to E1AL ATTORN El: Q Uo didn't tin leh the ,uo»t,oo. 

1 1 * orr y« I apologise your honor. 

GOQfSEL to IMMIGRATION JUDGE: Q Can 1 Dm«>o , 

w uan x proceed your honor. 

IMMIGRATION JUDGE to COUNSEL ■ y ea . 

CORiSEL to ESSPOUDSIT* O „„ 

• • ‘ bro P°“ •">■■ »■» Poet contacted by ao ^. nt of 

foderal «w«-.at or fedora employe. sod rested to cooper.to vlth 

th ” COT " rr “’ r,t ,n ° bt * ,nInE ooevictions and Infection on suspcciod crimes!* 

naiL iTTO!iEI «o UMicunoa jidg... « i obJeot your : , orior> 

IMMIGRATION JUKE to TRIAL ATTORNEY: Overruled. 

A You. 

“ to RESPONDS: Q m8 «. flrsl ttJt yoa _ ao eonUc J 

r. JAL ATroiUJEy to IMMIGRATION w JDGE- 0 I „n * 

-JMju. Q 1 object again your honor. 

I?EMIGRATION JUDGE to TRIAL ATTOUHEy* q i ,,, 

* W 1 v111 that the novernoent 

vill object to the IF* 0 f questioning. 

A j.our honor... 

Q I don’t want any arjunont... 

I want the record to show that 1 an objocUng-therc is no basis -.nd you 
have no authority to go beyond the conviction to listen to the u,stiro^ 
your Lonor. y ou are only cl.uttorlng the record. 

9 Hr ' D ° C ^ U ‘ I govornaeat's position .1 I ovcrrul. Lb. 
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government on this point and I will permit you to answer the question. 
A The first tins they cone... 


3 Q Oo you know the naaeo of the agents who spoke to you in December of 1972 


4 

5 

6 

7 

8 
9 

10 


11 

12 

13 

14 

15 

16 

17 

18 


19 

20 


21 II 

22 

23 

24 

25 
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»*ile you were in prison in West Street? 

OTAL ATTORNEY to IMMIGRATION JUDGE: Q 1 object again your honor. 
IMMIGRATION JUDGE to TRIAL ATTORNEY: Q Overruled. 

A Alan Kelly. 

Q Can you spell the last nano to the boat of your recollection? 

A Kelly. 

Q Did you In fact give y^ur cooperation to the federal government? 

TRIAL ATTORNEY U IMMIGRATION JUDGE: Q 1 will object your honor? 
IMMIGRATION JUDGE to TRIAL ATTORNEY: Q Overruled. 

A I will direct that question your honor. I want tho record to show that 
1 am objecting to every question. 

IMMIGRATION JUDGE to 00OUSEL: Q What vaa the question? 

A I think I ... • 

COUiSSL to RESPONDENT: Q The question uos did you In fact so cooperate? 

A Yes. 

Q Can you tell us how you did cooperate? 

TRIAL ATTORNEY to IMMIGRATION JUDGE: Q Objection. 

IMMIGRATION JUDGE to TRIAL ATTORNEY: 0 Overruled. 

00QNSE1. to RESPONDENT: Q What did you do to help the government? 

A They come to ask ae to help them to-looking for somebody and who is 
In drugs—the dealer in narcotics. 

Q At that time you were in Usstbury and first arrested, what was the amount 
of your bond? 
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j A $10,000.00. 

, Q Did the govcrnoout thon request that your bo-xi be reduced in order to 
. allow you to eooporate with ti*a? 

I T5UAL ATiURNEY to IMMIGRATION JUDGF: Q Objection your honor, 

s IMMIGRATION JUDGE to TPJLAL ATTORNEY: Q Overruled. 

h A If I cooperated with thon they would put tie bool lower. 

h 

7 Q Did they reduce your bond? 

H A lee. 

y Q To what amount? 

i0 A $1,000. 

jj Q v’,CCC' LhanJc you. Did you ahov tho government amenta various location* 
j, in Chi. an tows where there was suspected criminal activity? 

13 i TRIAL ATTu.'ililTJ to ZMOGMXUa JUDGE: Q Objection your honor. 

,, IMMIGRATION JUXC to TRIAL ATTORNEY: Q Ororruled. 

14 jj 

15 |j A Io *‘ 

j 6 Q Did y° u evcr act on behalf of the government as an undercover agent and 

17 aalc® a buy of a narcotic substance on behalf of the government? 

> 8 ; # 

19 TRIAL ATTORNEY to IMMIGRATION JUDGE: Q Objection. 

HffOGRATlOU JUDGE to TRIAL ATTORNEY* Q Overruled. 

IMMIGRATION JUKE: Q Let the record show the answer was yes. 

| 

,, C0UUS3, to RESPONDENT; Q On how cany occasions did you do thi*? 

13 A 

Q Twice. Did you ove~ furnlah any naaou or Identities of various Indlvl- 

- “ I 

duals suspc 0 ^ 1 ’ criminal oct<v1t1es7 


o rid 
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j ;| ^ ovn to you by agents of the federal government? 

2 A Yes. 

3 COJUSEL to EitlGRATION JUDGE: Q Your honor at this time I would libs to 

4 oTTot into evidence a two page copy of the transcript boforo Judge Ueiofeld 

5 CQ April U > 1973 epedfi colly page 7 where the courts eta toe taken Into 
, account... 

7 ITCilGItAHOS to COUNSEL: 1 Do you want to show it to Kr. Do Gaeto? 

8 ““““A" 40 litflCaiTIOM JUDGE: d i offer It Into evldenco to shov the 

!i 

9 fact 42181 Jud£ ® Seinfeld took into consideration the cooperation of Mr. Lai 
IQ for purposes of sentence. 

11 ralAI - ATOma to IWOGMIiOS JUDGE: Q lour honor 1 object to Introducloc 

12 dance. It is not materiel in this caeo. 

13 IMMIGRATION JUDGE to TRIAL ATTORNEY: Q Overruled. 

14 40 “““i «*»• « the first puce there of Is too cover sheet 

]5 your honor. 

16 JUDGE to 0D12J52L: Q 1 understand. The two sheets will be 

! 

17 |! received as Exhibit 7. 

18 00 *<> RESPONDENT: Q Following your aontencing to IS contha in prison 

19 voro y° u cver contacted by agents of the government again and requested to 

20 , cooperate with the United States? 

21 ATTORNEY wo IMIilGRATION JUDGE: Q Objection. 

22 IMMIGRATION JUKE to TRIAL ATTORNEY: Q Overruled. 

A Whon 1 was in Danbury at 1973 December ... 

24 Q- 50 ,u Deaeaber of '73 they approached you again while you were at Danbury 
, 5 and requested your cooperation with regard to a criminal activity? 

26 | A m 1 G ot tc-»» aad they will help them get something for me. 
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1 trial ATTORNEY to IMMIGRATION JUDGE: Q lour honor I will object on the 

2 ground that 51 is hearsay. 

3 IMMIGRATION JUDGE to TRIAL ATTORNEY: Q No. Overruled. 

4 COUNSEL to RESPONDENT: Q. So they contacted you and said to the effect that 

5 If you cooperate they would help you? 

6 rtl/J. ATTORNEY to MIGRATION JUDGE: Q Objection. 

7 IMMIGRATION JUDGE to TRIAL ATTORNEY: Q Look. I'a confused Mr. Do Goeto. 

8 You objoebed to Mr. Harro cluttering the rocord but objecting to this ques- 

9 tion you are cluttering it even further. 

10 A I am your honor. 

11 Q All right. Mr. De Gaoto If you over object on the record that there Is 

12 a cluttering of the record I will say that you*re as much at fault as Mr. 

j • i 

13 Marro is. Objection sustained. 

14 *. Thank you. 

15 HM1GRAT10N JUDGE to COUNSEL: Q lir. ' rro do not lcid the witness? 

1 6 TRIAL ATTORNEY to I1M1G3ATICN JUXE: Q Thunk you your honor. 

17 C01E3SEL to RESPONDENT: Q When did ycu then cooperate wi th the government 

18 following this request in December? 

19 A As soon as I got out of Danbury and then the narcotics special agent... 

2 0 IMMIGRATION JUDGE to RESPONDENT: Q Mr. Alan Kelly oes» to see you? 

21 || A Yes. 

22 Q Where? 

23 A In Danbury, in -.973 December. Ar*J told no Da getting out... and to help 

24 thorn again a- 1 this other narcotic agent Mr. ... 

25 Q Mr. who? 

2 f» A Mr. Fitzgerald. 

A30 063 870 2 3 2.7.75 
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! 02IBSEL to EH1GEATI05 JUDGE: Q 1 think It to Fitsgerald your honor. 

1 

Fitzgerald (spoiled) 

- I 

H511GRAT10II JUDGE to EESPCuDENT: Q Is that righfc-Mr. Fitzgerald? 

i 

A Yes. Mr. Alan Kelly to go to Boston... cvor Now York so I got to go 

4 ji 

there. 

5 

COUNSEL to RESPONDENT: Q then vero you rolcacod on parole? 

A May 1974. 

7 |j 

Q And following your release on parole did you at that tiae cooperate 

8 j 1 

with the federal goveniaent? 

9 i 

A Yes. 

10 

Q How nany tioea did you cooperate? 

11 

A For the first tino when ttiey case up to see na they nadc tae go up to 

12 

thG 13th t- oor Ioaigration Investigation Mr. Roland. 

13 ' 

Q I think that Mr. Roland Janes. 

14 

IMMIGRATION JUDGE to RESPONDENT: Q Mr. Roland. 

15 j 

i COUNSEL to IMMIGRATION JUDGE: Roland (spelled out) 

16 

A And Mr. McBymo. 

17 

COUNSEL to IMUCKA2IC3 JUDGE: Q 1 think it's Bob McByrne ycur honor, Me 

18 

Byrne. 

19 I 

COUNSEL to RESPONDENT: Q And what happened when vou wont up to cee those 

20 

two gontlcoaa^? 

21 

| A Talked about cooperation with both of than. 

Q Botli of tliea asked you to cooperate? 

23 

A Yes. 

24 

Q Did you in fact cooperate with tliea? 

25 'I 

A Yos. 

26 l‘ 
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Q Wiat did you v to afaov your cooperation? 

A I get tboc information. Go ever in China town and fou.'d out - 

thing about tho cooperation. 

Q An' did you In fact go back to Chinatown and at bnrpt. f ; nd this ^for¬ 
mation out for tho goveraaant? 

TRIAL ATTOIuIEX to B-flilGHATXOII JUDGE; Q Objection? 

HC-UGRAUCC JUDGE to TRIAL ATTOISIEY: Q Overruled. 

0 Did you ever provide tho government with additional nanes? 

A They gave uc pictures and the naaes ...whllo the Iisaigmt o': q 
narcotics both go to Chinatown and find out for then. 

Q Did they over request that you take anotlier buy of narcotlcc for then? 

A Yes. 

I 

Q Did you in fact oak» such a buy? 

A lea. 

q On how oaqy occaoiona did you noet with the ImaiGratiou people Dr. Roland 
and Mr. McByrne? 

/. About 3 or 4 caaos. 

i' 3 or 4 caarse* or 3 or 4 tiooa? 

A 3 or 4 caaos. 

Q vj** was tho last tin you ■»* ,ith either Mr. McDyrne or Ur. Roland? 

A Last Thuraday-T think the <r/th of January. 

I&tlGItATlOH JUDGE to HESPOHDEJT: Q January tho 27th? 

A Yea. 

COUNSEL to lltCLGRATLOH JUDGE: Q Your honor 1 hero no further questions of 


Mr. Lai. 
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; AFFIDAVIT OF ROBEPT MITCHELL, SWORN TO NOVEMBER 29, 1973 
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STATE OF NEW YORE ) 

) SS. : 

COUNTY OF NEW YORK ) 

| 

1, ROBERT MITCHELL being duly sworn, depose ariu say: 

i 

t That I am an Attorney at Law auly licensed to j 

practice law in the State of New York, and admitted to piac tic-- 
in United 'rates District Court, Southern District of New York. 

2. Tnat on or about December 6, 1972 I was assigned 
by the Court to represent a Stephen Lai in a criminal proceeding 
docket number 73 CR 1357, pending before the United States 
District Court, Southern District of New York. 

3 # That Stephen Lai was under a five count indict..e. . 
involving narcotic violations which resulted in a plea of 
guilty being entered on April 24, 1973 on two of the f.ve 
counts, to wit, violations of Title 21 Section 812, 841 (a)(1) 
and 841 (b)(1)(A) U.S. Code and Title 21 Section 846 U.S. 

Code. 


4. That I discovered in my interview with Stcpii- 
Lai, ti.at lie had agreed with the Federal Narcotic Agents 
to be a cooperating defendant and had already had extensive 
meetings with them. Since my client had already begun to worx 
closely with the Federal Agents, I felt that it would be ( 

pointless to advise my client to stand mute, or to attempt 
to raise technical defenses in his behalf. My sole objective 
therefore, was to see that my client received the most lenient 
treatment possible, under the circumstances. I explained that 
his cooperation in this case would be a factor in the nego¬ 
tiations for a favorable determination. 


26 







Thiii in my conversations with my client, T 
scam to recall that I advised him of the possibility of 
deportation should bo enter a pica of guilty. Although this 
did not involve the plea directly, I recall come conversation 
about the possibility of deportation, since 1 knew he was 
not an American citizen. 

6. That I assumed my client understood "hat. 1 
explained to him. However, in my out of Court discussions 
with my client, I did not have the assistance of an interpreter 
I spoke to my client only with the assistance of his brother, 
William, who speaks English to a certain degree. I cannot 
say for certain that i'r. Lai fully understood everything that 
was explained to him. I am not sure therefore, that he was 
fully aware-of the possibility of deportation at tne time 
his guilty plea was entered. 
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TRANSCRIPT OF THE SENTENCE, PAGE 7, REGARDING PETITIONER, LAI 


homch 


lili. THAU: Sha Gaid toxturally, "I didn’t 


understand the heaviness of the crime." 

illy. COUi'.j 1 : . iisG Lai, I have difficulty in 
understanding that statement. You are an Amc.rican-born 
9 ir l- Tou have had the benefit of an upbringing in a 
good family and a good education and opportunity of a good 
education. You have a sister who is, I believe, a student 
at Hunter College no*.:, isn’t that right? 

DEFENDANT EVELYN LAI: Yes. 

THE COURT: Are you serious that you were not 
aware of_the consequences of trafficking in drugs in heavy 
quantities? I can't, believe you are serious about that. 


are you^ 


DEFENDANT EVELYN LAI; I am. 

THE COURT: Taking into account the cooperation 
of ciie defendant Stephen Lai, which of course does not 
permit v/iping out this offense altogether, it is very 
, and, as I say, he was in the country a short 
period of time and heavily involved in substantial 
distribution of drugs, but it. has been represented hs made 
a ^tihii^r substantial contribution in terms of introduction 
to so-called major narcotics violators, the Court imposes 
sentence of eighteen months. 

And in the case of the defendant Evelyn Lai, who 
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STATE OF NEW YORK ) 

: SS. 

COUNTY OF NEW YORK ) 

ROBERT BAILEY, being duly sworn, deposes and says, that deponent is not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue. Staten 

Island, N.Y. 10302. That on the day of -.---- 

197 deponent served the within _ Appendix upon: 


attorney(s) fcr 


in this action, at 

i St. AndrePinna, ' V Yr 


1 true copy 

the address(es) designated by said attorney(s) for that purpose by d ^ s 'f'"3^to^under 
of same enclosec in a postpaid properly addressed wrapper, in an official depository under 

the exclusive care and custody of the United States post office department within the State 
of New York. ^ / 


7 


S’- 


\ A 


\ 


Robert Bailey 


/ 


Sworn to before me, this_‘_ 

day of 197__. 

WILLIAM BAILEY 
Notary Public, Stat e of New York 
No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 



